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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE No.2 

SONITPUR :: TEZPUR 

Sessions Case No. 236 of 2011 

Under section 457/366/376(G) I.P.C 

(Arising out of G.R. Case No. 1191 of 2011) 

 

    State of Assam       

     –Vs– 

        Sri Lakshman Bhuyan and Sri Dilip Nayak 

       ....  Accused Persons. 

 

Present 
Ms. A. Ajitsaria, AJS,  

Addl. Sessions Judge No.2, Sonitpur, Tezpur  

 
  

Date of Evidence    :   17.03.12, 28.11.13, 15.7.14, 22.8.14 

Date of Hearing      :   15.11.14 

Date of Judgment   :   29.11.14 

For the State          :   Sri Khemraj Adhikary, Addl Public Prosecutor. 

For the accused      :   Sri B. Basumatary 

 

J U D G M E N T 

 

1. The prosecution case, in a nutshell, is that on 16.9.11, 

Kulu Nayak lodged an FIR at Jamuguri PS stating, inter-alia, 

that on 15.9.11 at 12 o’clock at night, Dilip Nayak and 

Laskhman Bhuyan intruded inside the house of Kulu Nayak 

through a broken portion of the bamboo sheet (Bera), when 
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they were sleeping. They gagged the mouth, lifted and brought 

out his wife “X” and took her at the back side of the house of 

Dilip Nayak in the bari and raped her. It has been stated that 

the accused persons let go his wife at about 2.30 pm and fled 

away from the place of occurrence. On the next day of the 

occurrence in the morning 6 am when his wife was sitting in 

the courtyard, Smti. Tulsi Nayak a co-village illegally entered 

their house, abused them without any reason, assaulted his 

wife with a branch of guava tree and also bit her left-hand 

finger. The said FIR was registered as Jamuguri P.S Case No. 

79/11. 

 

2. After due investigation, charge-sheet was submitted 

against the accused persons, namely, Dilip Nayak and 

Laskhman Nayak @ Lakhan Bhuyan, under section 

457/366/376(G) IPC. 

 
 

3. The accused persons entered appearance and after 

observing necessary formalities, the offence being Sessions 

triable, was committed to the Court of Sessions for trial by the 

Learned Chief Judicial Magistrate, Sonitpur, Tezpur.   

 

4. After hearing both sides and on perusal of the police 

report furnished u/s 173 of the CrPC, formal charge u/s 

457/366/376(G) IPC were framed, read over and explained to 

the accused to which they pleaded not guilty and claimed to be 

tried. Hence, this trial. 

 

5. In support of the case, the prosecution examined seven 

witnesses and defence examined none. The plea of defence is 

of total denial.  

 

6. After closure of the prosecution evidence, the accused 

persons were examined u/s 313 of the C.R.P.C. 
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POINTS FOR DETERMINATION 

i) Whether the accused persons committed lurking house 

trespass by night by entering in the house of the informant ? 

ii) Whether the accused persons kidnapped “X” with an 

intention of force her into illicit intercourse ? 

iii) Whether the accused persons committed gang rape upon 

the “X” ? 

 

7. I have carefully examined the evidence on record and 

heard arguments of both sides. 

 

DECISION  AND REASONS THEREOF 

8. PW 1, Dr Bibha Noni Keot deposed that on 16.9.2011 

she examined “X” in reference to Jamuguri PS Case No. 79/11 

and di d not find any sign and symptom of recent sexual 

intercourse, no marks of violence on her private parts and the 

age of girl was above 18 years. PW 1 further stated that she 

found tenderness and restriction of movement of elbow and 

right shoulder joint in the body of “X”. 

 

9. In cross-examination, PW 1 stated that she had not 

found any injury on the backside of the victim, nor had the 

victim made any complain regarding injury on her back.  PW 1 

stated that if anyone is gang raped and she was examined 

immediately, then some injury on her abdomen and on her 

private parts were to be seen. 

 

10. PW 2, “X” (name withheld) deposed that at about 12 o’ 

clock at night on the date of occurrence she was sleeping and 

her husband was also sleeping along with her three children. 

PW 2 stated that the accused persons entered her house from 

the backyard through the broken fence, gagged her mouth, 

closed her eyes and took her behind accused Dilip’s house. PW 
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2 stated that the accused persons raped her and then fled 

away. PW 2 stated that she cried and returned home and when 

she informed her husband, the latter slapped her. They 

informed Gaonbura and later lodged FIR against the accused 

persons. PW 2 stated that she was taken for medical 

examination and her statement was recorded u/s 164 CrPC by 

the Ld Magistrate. 

 

11. In cross examination by the defence, PW 2 stated that 

both the accused were co-villagers. Dillip’s house was in front 

of her house and Lakhman’s house was a little away from her 

house. PW 2 stated that near the houses of Dilip Nayak, there 

were houses of Ramprasad, Kolia and Khagen. PW 2 stated 

that her husband was a rickshaw puller and on that day he had 

taken liquor. PW 2 denied that on the date of occurrence there 

was quarrel between her husband and herself and that Lakhi, 

Khogen, Ramprasad and Khagen had come to their house to 

intervene and stop the quarrel. PW 2 stated that she had not 

shouted or called Lakhi, Khogen, Ramprasad and Khagen after 

the incident. PW 2 stated that on being beaten by her 

husband, none of the villagers came to their house. PW 2 

stated that they did not inform the villagers at night and her 

husband informed the villagers in the morning. PW 2 denied 

that they had a quarrel one year before the incident, with 

Koliya Nayak who was the brother-in-law of Dilip Nayak and 

due to the said enmity the instant case was falsely lodged. PW 

2 denied that on the date of occurrence at about 9 PM, her 

husband and herself went to the house of Dilip Nayak to ask 

“Sada” and after taking “Sada” they returned to their house.  

PW 2 stated that on the date of occurrence, all five of them 

were sleeping together. PW 2 stated that her eyes were closed 

with a gamusa. PW 2 stated that the police came to the place 

of occurrence on the day after they had filed FIR. PW 2 stated 

that the police had not seized the clothes worn by her. PW 2 

stated that she showed the place of occurrence and the police 

captured photographs of the place of occurrence. On the next 
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date, in the morning, she had gone to the PS along with her 

husband. PW 2 stated that the FIR was written by someone 

near the police station and the FIR was not read over to her 

after it was written. PW 2 stated that she was examined by a 

doctor on the same day on which she was produced before the 

Magistrate for recording her statement. PW 2 denied that she 

had not stated before the police that she returned crying from 

the place of occurrence. PW 2 denied that it was not a moonlit 

night and she had not recognised the accused persons. PW 2 

denied that the accused persons did not commit rape upon her 

and that she had lodged a false complaint since her husband 

had asked her to do so.       

 

12. PW 3, Kulu Nayak stated that on the night of 

occurrence, he woke up and did not see his wife/ PW 2 around. 

PW 3 stated that some time later he saw his wife coming from 

the side of the house of the accused Dilip and her wife 

informed him that the accused persons had committed rape on 

her. PW 3 stated that he slapped his wife and in the morning 

he called his neighbours Khage, Kolia, Ramprasad and 

informed them about the incident and later lodged FIR as Ext 

2. 

 

13. In cross examination by the defence, PW 3 stated that 

the fence at the back of their house had broken on the date of 

occurrence, and the bamboo fence was uprooted from the 

ground. PW 3 stated that when the fence was broken he had 

not heard any noise as he was sleeping. PW 3 stated that at 

about 12 O’clock he realised that his wife was not there in the 

room where they were sleeping. PW 3 stated that about after 2 

o’clock his wife returned.  PW 3 stated that he did not tell 

anyone at night nor did he ask help of his neighbours to search 

for his wife inspite of the fact that she was missing for about 2 

hours. PW 3 stated that the accused Dilip’s house was opposite 

to his house and a village road was in between their house. PW 

3 stated that before the instant case was lodged, he had good 
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relation with the accused persons. PW 3 denied that about 1 

year back, he had a quarrel with Koila, the brother-in-law of 

Dilip, because of which he had instituted a false case against 

the accused persons. PW 3 stated that on the next day he 

informed Gaon Bura, VDP Secretary but no meeting was held 

and they asked him to go the police station. PW 3 stated that 

the FIR was written by someone near the police station and he 

did not know the name of the person who had written the FIR. 

PW 2 stated that the FIR was read over to him and he had 

signed the FIR. PW 3 denied that what he had stated in the 

Court, was not written in the FIR. PW 3 stated that he had not 

stated before the police that he had seen his wife cry while 

coming to their house from the side in which Dilip’s house is 

located. PW 3 stated that he had not stated before the police 

that his wife had informed him that the accused persons had 

gagged her, tied her eyes and committed rape upon her. PW 3 

denied that his wife had not stated before him that that both 

the accused had committed rape upon her. PW 3 denied that 

they were quarrelling the entire night, after he had consumed 

liquor. PW 3 denied that because of old enmity with the 

accused that they had falsely lodged the case against the 

accused persons.    

 

14. PW 4, Bogai Nayak deposed that in the morning after 

the occurrence PW 3, Kulu Nayak informed them that his wife 

had been raped by the accused persons and PW 3 had beaten 

his wife before the villagers. 

 

15. In cross examination, PW 4 stated that as a co-villager 

he had a good relation with Kulu Nayak. PW 4 stated that the 

accused too were from the same village. PW 4 stated that his 

house was about 2 farlong from the house of Kulu. PW 4 stated 

that he came to know about the incident about 6.30 am in the 

morning when Kulu called the villagers. Kulu informed him and 

that was why they had gone to Kulu’s house. PW 4 stated that 

Kolia, Ramprasad, Phisugua were there in Kulu’s house in the 
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morning. PW 4 stated that he had heard about the incident 

from Kulu. PW 4 stated that he did not ask “X” about the 

incident. PW 4 stated that police came to their house a day 

after the occurrence at about 6 pm. PW 4 stated that he had 

not gone to visit the Gaonbura or VDP Secretary’s house along 

with Kulu.  

 

16. PW 5, Sri Kaliya Nayak deposed that he knew both the 

accused and the victim. PW 5 stated that had seen a quarrel 

between the victim and her husband. PW 5 was declared 

hostile at the instance of the prosecution. In cross-examination 

by the prosecution, PW 5 denied that she had stated that the 

accused persons intruded inside their house through a broken 

portion of the bamboo fence (Bera), when they were sleeping 

and they gagged her mouth, lifted and brought “X” Nayak. PW 

5 denied having stated that the accused persons had taken “X” 

behind of the house of Dilip Nayak and both of them raped her. 

In the morning, on coming to know about some trouble in the 

house of Kulu, he had gone to enquire and Kulu and her wife 

informed him about the occurrence and Kulu had beaten up 

her wife and they had obstructed.  

 

17.  In cross-examination by the defence, PW 5 stated that 

he had deposed truly and could not say why Kulu and “X” used 

to quarrel with each other. 

 

18. PW-6, Inspector Tarun Kr Medhi stated that on 

16.9.2011, PW 3 lodged an FIR at Jamuguri PS against the 

accused persons being Ext 9 and the same was  registered as 

Jamuguri PS Case No. 79/11 u/s 457/366/376 g/447/323 IPC. 

PW 6 stated that during investigation “X” was sent for medical 

examination.  PW 6 stated that he visited the place of 

occurrence, prepared sketch map vide Ext 10 and on 

completion of investigation he filed charge sheet u/s 

457/366/376 g IPC  against the accused persons vide Ext 11. 
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PW 6 confirmed the statement of Kalia Nayak u/s 161 CrPC 

and exhibited the same as Ext 12. 

 

19. In cross-examination PW 6 stated that he had received 

the FIR on 16.9.2011 at 9 AM. PW 6 stated that he recorded 

the statement of the victim in the police station and he visited 

the place of occurrence at 10 AM on 16.9.2011. PW 6 stated 

that he had not forwarded the sketch map along with the 

chargesheet. PW 6 stated that he has not cited Lakhi, Tusli, 

Ramprasad,  Khaben and others who were shown in the sketch 

map, to be residing in the neighbourhood of the victim as 

witnesses nor had he recorded their statement. PW 6 stated 

that he had not seized any clothes of the victim. PW 6 stated 

that only the complainant accompanied him to the place of 

occurrence, the victim did not go with him to the place of 

occurrence. PW 6 stated that he did not take photographs of 

the place of occurrence. PW 6 stated that he recorded the 

statement of witnesses at the place of occurrence. PW 6 stated 

that he did not capture any photographs of the fence which 

was said to have been broken. PW 6 stated that Tulu Nayak did 

not state before him that the victim’s eyes were closed by the 

accused persons. PW 6 stated that he had not recorded the 

statement of the children of the victim.  

 

20. PW- 7, Sri Dhireswar Baishya, Bench Asstt of Ld JMFC 

deposed that on 16.9.2011, he was posted as the Bench Asstt 

of Sri Kiranlal Bhaishnav, Ld JMFC, Sonitpur, Tezpur and that 

the latter recorded the statement (Ext 9) of “X” u/s 164 CrPC 

and “X” put her thumb impression on the said statement. PW 7 

stated that he endorsed the thumb impressions Ext 9 (1) (2) 

(3) of “X”. 

 

21. In cross-examination, PW 7 stated that he only 

identified the thumb impression of “X” and he was not present 

when her statement was recorded. 
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22. The instant case rests solely on the version of the 

prosecutrix/”X” in as much as, rest of the witnesses including 

her husband/PW 3 who lodged the FIR narrated what was 

stated before her by his wife. It is well established that, in 

cases like the one at hand, prosecution can succeed even on 

the sole testimony of the prosecutrix provided the Court finds 

the prosecutrix to be reliable and trustworthy. Thus, this Court 

is to ascertain whether testimony of “X” is trustworthy or not. 

 

23.  Ld Counsel for the defence submitted that the 

prosecutrix is not worthy of being trusted, in as much as, the 

medical evidence does not support the case of the prosecution. 

Ld Counsel relied upon the judgment of the Hon’ble Division 

Bench of the Gujrat High Court in State of Gujrat –Vs- D.N. 

Patel and Anr reported in 2014 CRI L.J. 2058 in support of his 

contention that since the medical evidence of the prosecutrix 

does not suggest any sign of rape, the offence under 376 IPC 

was not proved. In D.N. Patel (Supra), the Gujrat High Court in  

the facts and circumstances of the said case held that as per 

medical report, no injury marks was found on the body of 

prosecutrix, and hence it was not probable that a well built girl 

would not raise any resistance to forceful sexual intercourse, 

had there been resistence, there would have been injury 

marks. Hence the offence of rape was not proved. 

 

24. Learned counsel for the defence also relied upon the 

judgment of the Division Bench of the Hon’ble Gauhati High 

Court in Prabin Das and Anr. V. State of Assam reported in 

2008(3) GLT 956. In the said case, the allegation of the 

prosecution was that three persons forcibly dragged the 

husband of victim in midnight from house and raped his wife. 

However, no injuries were found either on the body or private 

parts. Finding material contradictions in the evidence of the 

victim and her husband, the accused was acquitted.  
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25. Again in Raju Baishnab -vs- State of Tripura reported in 

2013(4) GLT (TR) 836 where, once again, the medical 

evidence did not support the case of rape on the prosecutrix, 

coupled with the inconsistencies on record, the accused was 

acquitted of the charge u/s 376(2)(g). 

 

26. In the instant case , it is seen that the prosecutrix 

stated that she was taken by the accused persons across the 

road and she resisted. However no injury on any part of her 

body, leave alone on her private parts were detected by the 

Medical Officer/PW 1. Signs of ravishment on a victim of gang 

rape  is but inevitable. That PW 2/”X”, a mother of two while 

sleeping with her husband and children, could be forcibly taken 

away by the accused persons without even any inkling to 

others sleeping near her, seems improbable. PW 2/”X” stated 

that the accused persons illegally entered into her house in the 

midst of the night, gagged her and took her to the back of the 

house of accused Dilip , where they committed rape on her. To 

support the prosecutrix, PW 3, her husband stated that when 

he awoke at about 12 o’clock he did not find his wife and she 

returned back after about 2 hours. It is un-comprehendible 

that a husband would wait for two hours for his wife to return 

in the midst of the night without actually making an effort to 

look for her or without raising a hue and cry.  

 

27. As stated earlier, all the witnesses on record heard the 

fact of occurrence from the husband of the accused/PW3. PW 

2, on the other hand stated that she was the one who had 

shown the place of occurrence to the police and photographs of 

the same was captured by the police. PW 6, the investigating 

officer stated that it was PW 3 who took him to the place of 

occurrence and not PW 2 and no photographs of the place of 

occurrence was taken.    

 

28. From an appraisal of the evidence in its entirety, this 

Court is of the considered view that the prosecutrix cannot be 
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relied upon and it would not be safe to hold the accused 

persons guilty on the sole testimony of the prosecutrix. 

 

29. In view of the discussion aforesaid, it is held that the 

prosecution has failed to prove beyond all reasonable doubt 

that the accused persons forcibly entered into the house of the 

informant or “X”, kidnapped “X” and together committed rape 

upon her.  

 

30. Hence, this Court holds that accused persons, namely, 

Lakshman Bhuyan and Sri Dilip Nayak, are not guilty of the 

offence charged and, as such, they are acquitted of the charge 

u/s 457/366/376(G) of IPC and set at liberty forthwith. 

 

31. Considering the facts of the instant case, this matter is 

not referred to District Legal Services Authority for granting 

compensation u/s 357A Cr.P.C.  

 

32. Send a copy of the order to Learned District Magistrate, 

Sonitpur u/s 365 Cr.P.C.   

 

 The judgment is signed, sealed and pronounced in open 

court, in the presence of both sides, on this the 29th day of 

November, 2014.                

 

     Addl. Sessions Judge No.2 

 Sonitpur, Tezpur 
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A-N-N-E-X-U-R-E 

1. Witnesses for Prosecution  

 P.W. 1: Dr. Bibha Noni Keot  

 P.W. 2: “X” 

 P.W. 3: Sri Kulu Nayak  

 P.W. 4: Sri Bogai Nayak 

 P.W. 5: Sri Kalia Nayak 

 P.W. 6: Inspector Tarun Kr Medhi 

 P.W. 7: Sri Dhireswar Baishya 

2. Witnesses for Defence  : NIL 

3. Court Witnesses :  NIL  

4. Prosecution Exhibits:  

 Ext. 1: Medical Examination Report   

 Ext 2: Advice Slip  

 Ext 3: Blood examination Report 

 Ext 4: X-Ray Report 

 Ext 5, 6, 7 & 8 : X-Ray Plates 

 Ext 9: FIR 

 Ext 10: Sketch Map 

 Ext 11: Charge Sheet 

 Ext 12: Statement of Kalia Nayak u/s 161 CrPC 

  

5. Defence Exhibits : NIL 

6. Material Exhibits: NIL 

Addl. Sessions Judge No.2 

 Sonitpur, Tezpur 


